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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

In Re: Penn Treaty Network America Insurance
Company in Rehabilitation

DOCKET NO. 1 PEN 2009

In Re: American Network Insurance Company in
Rehabilitation

DOCKET NO. 1 ANI 2009

RESPONSE TO APPLICATION OF CERTAIN INTERVENORS
FOR MULTIPLE FORMS OF RELIEF
Michael F. Consedine, Insurance Commissioner of the Commonwealth of Pennsylvania,
in his capacity as statutory rehabilitator (the "Rehabilitator") of Penn Treaty Network America
Insurance Company in Rehabilitation ("PTNA") and of American Network Insurance Company
in Rehabilitation ("AN1C"; collectively, with PTNA,the "Companies"), by and through his
attorneys. DI,A Piper LLP (US), states for his response to the Application of Intervenors Penn
"Freaty American Corporation and Eugene Woznicki (collectively "PTAC-)for Multiple Forms
of Relief(the "Application ), as follows:

I.
The Intervenors file this Application to remedy the Rehabilitator's
continuing abuses of discretion and failures to obey the Orders of this Court.
Response:

Denied that the Rehabilitator has abused his discretion or failed to abide by any

Court order during the above-captioned rehabilitation. To the contrary, the Court instructed the
Rehabilitator to develop plans of rehabilitation, which he is doing subject to a schedule accepted
by the Court.
Article V of the Pennsylvania Insurance Department Act requires the Rehabilitator to
-use reasonable discretion in the rehabilitation of a seized company," defers rehabilitation
measures "to [his] skill ... [,] and implicitly recognizes [his] expertise in these matters." Foster
v, Mut. Fire, Mar. & Inlcmd

Co ("Mutual Fire In,614 A.2d 1086, 1091, 1093 (Pa. 1992).

i fere, the Rehabilitator has appropriately exercised that discretion by, inler
•

Submitting proposed plans for the rehabilitation ("the Proposed Plans");

•

Soliciting comments from policyholders arid other interested parties regarding
those plans;

•

Analyzing those comments and the legal and practical issues raised therein
regarding the Proposed Plans;

•

Convening the Multi-Party Rehabilitation Group("MPRG), consisting of all
parties who formally commented on the Proposed Plans, for the purpose of
resolving the issues raised with respect to those Plans;

•

identifying a business-division approach as a reasonable alternative to resolve
many of the objections raised by commenters on the Proposed Plans;

•

Working with the MPRG to craft revised plans based on a business-division
approach; and

•

Recommending a schedule—which the Court accepted—which contemplates that
amended plans will be submitted by August 8, 2014.

PTAC's Application is simply its latest effort to impede these efforts and cast
unwarranted aspersion upon the Rehabilitator and his team. Tellingly, with the exception of
PTAC, members of the MPRG (and, most crucially, the policyholders committee) support the
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Rehabilitator's approach. The Court should not heed PTACs unsupported allegations of abuse
of discretion, when all other interested parties agree with this approach.

2.
On January 6 2009, at his own request, the Rehabilitator was ordered to
rehabilitate the Companies.
Response:

Adrnitted that the Court's rehabilitation orders were entered on January 6,

2009. It is denied that those orders were entered solely at the Rehabilitator's request. Both
Cornpanies boards of directors unanirnously consented to the entry of orders of rehabilitation in
hopes of rectifying the Cornpanies undisputed insolvency. See Petition for Rehabilitation
regarding PTNA, Ex. A (filed Jan. 5, 2009); See Petition for Rehabilitation regarding ANIC, Ex.
A (filed Jan. 5, 2009.
)

THE REHABILITATOR HAS NOT ABUSED HIS DISCRETION IN DETERMINING
THAT ANY RATE-INCREASE REQUESTS SHOULD BE MADE IN THE CONTEXT
OF COURT-APPROVED PLANS OF REHABILITATION
3.
On April 6, 2009, in his preliminary rehabilitation plan and report to the
Court, the Rehabilitator attested to the importance to the rehabilitation effort of the timely
pursuit of premium rate increases. As the Court summarized the Rehabilitator's position
regarding the importance of such premium rate increases: "In short, it was identified early
in the process that a rehabilitation required the aggressive pursuit of actuarially justified
premium rate increases. *** The Preliminary Plan concluded that It]he more quickly and
aggressively rate increases and expense reductions are implemented, the sooner PTNA's
surplus can become positive and ANIC's financial position can be improved'." May 3,
2012 Opinion (Opinion") at 32.
Response:

The preliminary rehabilitation plan and the Court's May 3,2012 Opinion

are documents that speak for themselves, and no response is required. It is denied that Paragraph
3 fully or completely provides the foundation for, reasoning, or holding of that Opinion. By way
of fttrther response, based on information then available to him in early 2009 the Rehabilitator
hoped initially that rate increases might suffice to rehabilitate the Companies. As more complete
and accurate financial information surfaced, he concluded that rate increases of sufficient
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magnitude to rehabilitate the Companies would have been prohibitively burdensome for
policyholders and very difficult, if not impossible, to attain. Subsequent to the issuance of the
May 3, 2012 Opinion and Order, the Rehabilitator decided that a plan of rehabilitation should
initially focus on benefit reductions, thereby alleviating the immediate financial pressures that
rate increases would likely place on policyholders and enhancing the feasibility of the plan.
PTAC has agreed to this approach, and its comments on the Proposed Plans represented that it
"ha[s] no problem with an approach that at the outset focuses primarily on benefit reductions."
See Comments of Intervenors to the Proposed Plans of Rehabilitation, at 8 (filed Aug. 30, 2013.
)
PTAC cannot con-iplain that the Rehahilitator has abused his discretion by developing an
approach to which PTAC itself agreed.

4.
In the summer of 2009, the Rehabilitator stopped seeking premium rate
increases in aid of the Companies rehabilitation.
Since then, for almost five years, the Rehabilitator has refused to seek needed
5.
and actuarially justified premium rate increases with regard to long term care insurance
("LTCI") policies issued by the Companies,including from his own Department.
6.
Not only has he not sought such premium rate increases with regard to the
Companies, but, as found by this Court, he has "affirmatively acted to frustrate the
rehabilitation" that he is required to pursue. The Court has already determined that the
Rehabilitator advised"state regulators to follow his example and not approve pending rate
filings on OldCo business." Opinion at 11 (emphasis in text). The Rehabilitator also
"elected not to implement some rate increases that had already been approved." Opinion at
35-36.
Response:

4.-6. The Rehabilitator's positions taken during the hearing on the

liquidation petitions are reflected in the hearing record and are not relevant to the Rehabilitator's
current efforts to rehabilitate the Companies. Paragraphs 4-6 are an unhelpful attempt by PTAC
to rekindle past disputes and i2nore the task at hand, namely, to produce rehabilitation plans that
provide a coherent strategy to address the Companies' financial conditions. As the Rehabilitator
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has informed the Court and PTAC, his proposed schedule contemplates that those plans will be
filed by August 8, 2014.
I3y way of further response, the Rehabilitator is well-founded in his judgment not to
pursue involuntary rate increases prior to approval of the rehabilitation plans. First and foremost,
immediate involuntary rate increases would disadvantage policyholders, many of whom would
he forced to choose between allowing their policies to lapse and seeing their premiums more
than triple to an actuarially justified level. Giving policyholders the option to elect voluntary rate
increases, voluntarily reduce their benefits to a level supported by their current prenqium, or have
their policies participate in liquidation with current premiums and benefits, subject to available
assets and guaranty fttnd limits, will obviate the need for such a draconian choice and will
benefit the Companies by providing a continued flow of undiminished premium. In addition,
state regulators may be unwilling to approve immediate premium rate increases, especially if the
Rehabilitator does not request them as part of a cohesive rehabilitation. Even if ad hoc requests
garnered regulatory approval, those increase would likely exacerbate existing premium rate
inequities. The Rehabilitator presently does not believe that attainable rate increase can succeed
in rehabilitating the Companies. In sum,the most promising avenue for obtaining premium rate
increases promptly is to make them a voluntary component of a Court-approved rehabilitation
plan. The Rehabilitator has elected to pursue that approach, which does not constitute an abuse
of discretion.

7.
Year in and year out, premium rate increases are routinely sought and to
varying degrees approved nationally with regard to other LTCI companies. An indication
of the extent of such reported premium rate increases may be gleaned from
httn://www.insurance.ca.gov/0100-consumers/0060-information-guides/0050-health/Itcrate-historv-guide/index.cfm.("The LTC rate history report is reported by the company
and displays rate history for nationwide and/or California LTC policy forms for active
companies (current LTC writers) and inactive (currently not vvriting LTC policies in
California) companies.") See also Formal Comments of Broadbill Partners,LP to the
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Proposed Rehabilitation Plan filed on August 30,2013; Comments of Intervenors Eugene
J. Woznicki and Penn Treaty American Corporation to the Proposed Plans of
Rehabilitation, filed on August 30, 2013, Exhibit A (Affidavit of William W. Hunt,Jr.
regarding survey of LTCI premium rate increases).
Response:

Denied that premium rate increases are "routinely sought" and obtained

by long-term care insurers. To the contrary, during the late 1990s and early 2000s the
Companies made multiple attempts to obtain premium rate increases and never received the full
measure of what was requested. The possibility that rate filings will be rejected (or approved at
levels below what is requested) is a significant concern for the Rehabilitator. Instead, he is
developing amended plans focused on voluntary rate-increases and believes a voluntary
approach is the best strategy for a successful rehabilitation plan.
Moreover, PTAC's reliance upon a website published by the California Department of
Insurance reflecting rate increases resulting from rate-increase requests by other companies has
no bearing on whether requests by PTNA and ANIC would be approved.

8.
The Pennsylvania Insurance Department has routinely granted premium
rate increase requests over the past several years to companies that issued LTCI policies.
9.
For example, with regard to the Senior Health Insurance Company of
Pennsylvania ("SHIP"), http:lhvww.shipltc.coml, owned by a Trust created by the
Pennsylvania Insurance Department to manage LTCI policies, the Pennsylvania Insurance
Department granted premium rate increases of 20% in 2009,25% in 2010, 14-25% in 2011,
and 20% in 2012. See http://www.insurance.ca.gov/Ol00-consumers/0060-informationguides/0050-heatth/Itc-rate-historv-guide/index.cfm (follow hyper link entitled "Long-Term
Care Rate History Report — Inactive Companies,then follow hyper link to Senior Health
Ins Co of Pa).
10.
The Rehabilitator exercises oversight and control of SHIP, as stated on its
website: "Conseco Senior Health Insurance Company was domiciled in Pennsylvania when
it was established. SHIP is a rename of Conseco Senior Health Insurance Company. It is
the insurance company that you have used. SHIP is a Pennsylvania corporation. The
Pennsylvania Department of Insurance, therefore, continues to have oversight and control
of the company as it is domiciled there." http://www.shipltc.corn/trust-nuestions.php.
11.
SHIP correctly points out that premium rate increases are for the protection
of all policyholders: "This is especially important when Senior Health Insurance Company
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of Pennsylvania, based on its claims experience, must raise rates, subject to regulatory
approval, to protect policyholders." http://www.shioltc.com/common-nuestions/

U. It is unclear whether premium rate increases were sought by SHIP or
granted by the Pennsylvania Insurance Department in 2013 or 2014.
Response:

8-12. Denied that Paragraphs 8-12 fully explain the relationship between

the Senior Health Insurance Company of Pennsylvania(SHIP")and the Rehabilitator, in his
capacity as Commissioner of Insurance for the Commonwealth of Pennsylvania ("the
Commissioner"). rt is further denied that the Commissioner exercises any operational control
over SHIP, or possesses the authority to compel that insurer to seek rate increases. 'SHIP,
formerly known as Conseco Senior Health Insurance Company, was created when its parent
corporation transferred the company to a nonprofit oversight trust for the purpose of running off
its long-term care obligations. See Plan to Transfer Conseco Senior Health Insurance Company
to Independent Trust, at 3-5 (Aug. 1 l, 2008), attached as Exhibit A. The Commissioner
evaluated that transaction under the Insurance Holding Companies Aet, which requires the
Commissioner's approval for any transfer of ownership in a domestic insurer if, following the
transfer, the transferee "would directly or indirectly ... be in control of such insurer." 40 P.S.
§ 991.1402(a). The Commissioner, however, is required to approve the transfer unless it would
harm the public in certain statutorily defined ways. Id § 991.1402(0(1). The Commissioner
found no such harm in the transaction concerning SHIP, and therefore approved transfer of the
company to the oversight trust. See In re Application ofSenior Health Care Transition Trust,
Order dated Nov. 12. 2008, at 11 (Pa. Ins. Comm'r), attached as Exhibit B.
At present, the SHIP oversight trust is managed by an independent board of trustees. See
Senior Health Insurance Co., About the Trust htto://www.shipltc.corn/aboutlabout-the-trust.pho.
The Commissioner therefore exercises no control over whether SHIP requests premium rate
increases or over the management of the company.
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13.
What is clear is that under the "leadership" of the Rehabilitator, not a single
penny of premium rate increases has been sought by the Rehabilitator or granted by his
Department, with regard to any of the LTCI policies issued by the Companies, during
much of 2009, all of 2010, 2011, 2012, and 2013, and the first four months of 2014. It is
equally clear that the Rehabilitator has no intention of seeking such needed premium rate
increases.
Response:

The Rehabilitator denies Paragraph 13 to the extent that it suggests an

abuse of discretion by virtue of his failure to pursue ad hoc rate increases as suggested by PTAC.
Rather, the Rehabilitator has reasonably determined that rehabilitation efforts should focus
initially on voluntary rate increases or benefit reductions. That approach is an appropriate
exercise of the Rehabilitator's discretion for the reasons set forth in his responses to Paragraphs 1
and 4-6.

14.
While premium rate increases were routinely sought and granted by the
Rehabilitator's Department "to protect policyholders" in SHIP,the Rehabilitator
stubbornly refuses to take action to have the same "protections" apply to the Companies'
policyholders.
Response:

Denied that the Commissioner exercises any control over whether SHIP

requests rate increases, or that, as statutory Rehabilitator, he has acted irnproperly i,vith regard to
rate increases. As set forth rnore fully in the response to Paragraphs 8-12, SHIP is an
independent not-fbr-profit insurer managed hy a board of directors that includes, inter alia, four
former commissioners for states other than Pennsylvania. The Commissioner does not exercise
operational control over SHIP's activities.
His strategy with regard to rate increases is set forth in Paragraphs 4-6.

15.
In October of 2009, the Rehabilitator applied for Orders by which the
Companies would be liquidated.
16.
After a lengthy hearing, on May 3, 2012, the requests to liquidate the
Companies were denied, and the Rehabilitator was again ordered to rehabilitate the
Companies.
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17.
In its Opinion that accompanied the Orders, the Court stated the obvious:
the Rehabilitator has duties that he must comply with while acting as rehabilitator of
PTNA and ANIC,including to: "take such actions as are necessary to correct the condition
that prompted the Board of Directors request for and consent to the rehabilitation of Penn
Treaty"; prepare and submit a rehabilitation plan; and pursue rehabilitation "unkss and
until the Commissioner satisfies this Court that the rehabilitation should be terminated
under Section 518(a) of Article V and a liquidation order entered." Opinion at 29(quoting
Koken v. Legion Ins. Co., 831 A.2d 1196, 1229(Pa. Cmwith. 2003), affd sub nom. Koken v.
Villanova Ins. Co., 583 Pa. 400,878 A.2d 51 (2005)).
Response:

rfhe hearing on the Rehabilitator's liquidation petitions is a matter of

public record that requires no response. PTAC, by focusing on that hearing, distracts from the
present task, namely, creation of a rehabilitation plan that provides a reasonable strategy that is
in the best interests of policyholders, creditors, and the public. The Rehabilitator will file
amended plans on a schedule accepted by the Court. PTAC cannot establish an abuse of
discretion in light of those forthcoming plans.

18.
As the Court clearly stated, insurance regulators,"who are a necessary part
of a workout," have "statutory obligations to approve actuarially justified rate increases."
Opinion at 10, 141. That certain regulators are refusing to do so "presents a serious
indictment of the existing system of rate regulation of long-term care insurance." Id. at 4.
Re.spoose:

Adrnitted that regulatory approval of rate-increase requests is not

guaranteed on the basis of actuarial justification alone. That fhct is a key reason why PTAC's
demand for ad hoc filings is imprudent, The Rehabilitator is endeavoring to prepare plans
contemplating voluntary rate increases. P.FAC's demand for immediate involuntary rate
increases outside of Court-approved plans are counterproductive, especially given that voluntary
benefit reductions rnay ultimately mitigate the need for rate increases,

19.
The Court ruled that "rate increases for OldCo are critical" and that the
Rehabilitator must make "earnest," "meaningful," and "legitimate" efforts to obtain the
actuarially justified rate increase relief for the Companies. Id. at 1, 139, 159, 164. It is
therefore critical that the Rehabilitator lead by example in pursuing OldCo rate increases.
Leading by example does not and cannot mean Pennsylvania leading other state regulators
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to the conclusion that premium rate increases are not important enough to ask for and
grant.
20.
This Court's May 3, 2012 Opinion and Order set forth additional important
concerns and expectations regarding the past and future rehabilitation effort. Approvals of
actuarially justified rate increases play a crucial role in the rehabilitation. The Court was
understandably critical of the 2009 abandonment of pursuit of premium rate increases, and
it was specifically concerned about the Commissioner advising "state regulators to follow
his example and not approve pending rate filings on OldCo business." Id. at 10 (emphasis
by the Court). The Court specifically:(1) rejected a "business as usual" approach to
seeking future rate increases, id. at 111;(2) required a "unified attack on OldCo's rate
structure," id. at 112;(3)expected lejnergy in implementing the plan," id. at 112;(4)
required a "legitimate effort to devise a rehabilitation plan, noting that lalggressive
efforts to pursue actuarially justified rate increases and contract rnodification,options, for
policyholders and agents, all hold potential," id. at 139; and (5) required that neither the
Rehabilitator's "phlegmatic effort" nor his abandonment of the effort is an appropriate
response to the companies'"inadequate rate structure." Id. at 160. Accordingly, the Court
ordered that the "plan of rehabilitation must address and eliminate the inadequate and
unfairly discriminatory premium rates for the OldCo business." Order at 2.
21.
In light of the Rehabilitator's refusal to do his job and his proven and
continuing frustration of the rehabilitation, these were entirely proper requirements. They
still are, but the Rehabilitator simply ignores them.
22.

The Orders of January 6,2009 and May 3, 2012 remain in effect.

23.
Simply stated, the Rehabilitator is flouting both Orders, and he has done
so for years.
Response:

19.-23. It is denied that Paragraphs 19-23 fully or completely provide the

foundation for, reasoning or holding of the May 3 Opinion. It is further denied that the
Rehabilitator has acted improperly at any point during this Rehabilitation or has "flout[ed] any
order issued by the Court. To the contrary, the Rehabilitator has informed the Court regarding
the progress of rehabilitation efforts throughout the course of these proceedings, and all parties to
the MPRG (except PTAC)have agreed that the concept of a business-division plan represents a
reasonable approach for rehabilitating the Companies. The Rehabilitator has pursued that plan
and anticipates filing formal amended plans by August 8, 2014—a timetable which the Court
accepted. PTAC's attempt to obstruct the collective effort of the MPRG is counterproductive to
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rehabilitation efforts, ignores the interests of policyholders in obtaining a speedy rehabilitation,
and should not be considered by the Court.

THE REHABILITATOR HAS ACTED REASONABLY WITH REGARD TO HIS
EFFORTS TO FILE PROPOSED AMENDED PLANS OF REHABILITATION
24.
After seeking several extensions of the date by which he was to file the plans
of rehabilitation, the Rehabilitator stated that he did not need any more time after April
30, 2013 to file the required plans.
25.
On April 30, 2013, the Rehabilitator filed his proposed plans of
rehabilitation (the "Proposed Plans").
26.
In the Proposed Plans, the Special Deputy Rehabilitator represented under
oath to the Court and the public that he "considered a variety of potential rehabilitation
plan structures, and explored them in detail" and that the Proposed Plans offered the "best
possibility for success." Proposed Plans at 1.
27.
The Special Deputy Rehabilitator also stated in the Proposed Plans that as
much as 30-70% of the projected deficit might be eliminated with an initial round of
benefit reductions. Id.
28.

The Rehabilitator sought approval of the Proposed Plans in their entirety.

29.
The Rehabilitator posted the Proposed Plans on the Companies website,
and he sent them to, inter alia, policyholders with explanatory documents, and comments
were invited.
Response:

24.-29.

The procedural history of this proceeding is reflected in the

record, which speaks for itself. It is denied that Paragraphs 24-29 fully or completely provide the
foundation for or reasoning of the Proposed Plans.

30.
The Intervenors and many others went to tremendous time and expense to
submit comments(some of which included expensive actuarial analyses) to the Proposed
Plans.
31.
The Proposed Plans and the supporting documents were very expensive to
prepare, publicize, explain, and comment on.
Response:

30.-31. The Rehabilitator lacks sufficient information to determine the

extent of time and expense incurred by third parties when com_menting on the Proposed Plans.
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By way of further response, these rehabilitations raise complex issues of fact and novel questions
of law, and all comments received on the Proposed Plans assisted the Rehabilitator and his team
in identifying measures to reduce or mitigate objections to the Plans. Those efforts, while
extensive, were appropriate in light of the complexities involved.

32.
After having represented to the Court and the public that the Plan he filed
offered "the best possibility for success," the Rehabilitator has now changed his mind and,
does not want the Court to approve the Proposed Plans in their entirety.
Response:

It is denied that the Rehabilitator arbitrarily -changed his mind" with

regard to the Proposed Plans, as Paragraph 32 suggests. The comments received from
policyholders and entities with an interest in the Plans and the observations of the Court provided
insight regarding legal and practical challenges of proceeding with rehabilitation in the manner
set forth in the Proposed Plans. In fact, PTAC itself filed comrnents raising nine separate
objections to the Plans. See Comments of Intervenors to the Proposed Plans of Rehabilitation, at
8 (filed Aug. 30, 2013.
) The Rehabilitator's efforts since that time have been directed toward
redrafting the plans in a manner that avoids or resolves as many of those issues as feasible.

33.
The Rehabilitator has been engaged in strictly confidential discussions with a
number of interested parties, including the Intervenors, regarding a possible third set of
filed rehabilitation plans. As those conversations are confidential, they will not be described
herein.
Response:

Admitted that, through the MPRG,the Rehabilitator has engaged in

confidential discussions vvith individuals and entities that hold an interest in the outcome of
rehabilitation efforts. Those discussions have enabled the Rehabilitator to commence
development of amended plans that will likely avoid or mitigate many of the objections raised to
the previously filed Proposed Plans. For that reason, it is denied that the time necessary to
conduct those discussions constitutes "wasteful and deleterious action," as PTAC claims. To the
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contrary, the time invested thus far has been critical to developing workable plans of
rehabilitation.

34.
The relief requested herein is not based on any such discussions, and it
should be granted notwithstanding the fact that such discussions have taken place and may
take place in the future. it is, hovvever, based on, and required as a result of, the pattern of
the Rehabilitator's vvasteful and deleterious actions and inactions, including his refusal to
pursue on a timely basis any meaningful actions designed to actually rehabilitate the
Companies and his refusal to file and support a plan in the more than five years he has
served as the Rehabilitator.
35.
Although the Rehabilitator argues in his appeal that he should not have had
to talk vvith the Intervenors(who believe that the Companies can and should be
rehabilitated) in fashioning a plan, he has willingly vvorked on a possible plan with
NOLHGA and other entities that wish to have the Companies liquidated as soon as
possible, some of vvhom have provided amicus support for his appeal by which he vvishes to
have the Companies liquidated.
Response:

34.-35. Denied that the Rehabilitator has acted improperly by engaging

in discussions with NOI.GHA or the other members of the MPRG. Each of those members
holds an interest in either the Companies or the outcome of these rehabilitations, either as
policyholders, owners, agents, or entities that may incur guaranty association assessments if
those funds arc ultimately triggered. NOLGHA likewise possesses a statutory right to participate
in rehabilitation proceedings, and possesses helpful actuarial expertise for predicting the
potential for success of rehabilitation altematives. The Rehabilitator has never excluded PTAC
from these discussions. To the contrary, he has invited PTAC to participate in these discussions,
and to meet individually with the Rehabilitator's counsel regarding the development of
rehabilitation plans. Yet PTAC's lead counsel has attended fewer than one-third of the MPRG
meetings, and has declined multiple invitations to conduct individual discussions. It appears that
PTAC is discontent, not because the Rehabilitator has excluded it, hut because he has invited
other interested parties into the process. PTAC, however, is not(and should not expect to be)the
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lone party with a voice concerning the developing plans. The Rehabilitator has invited PTAC in
good faith to discuss the rehabilitations along with all other interested parties.
It is further denied that the Rehabilitator's conduct in the appeal to the Pennsylvania
Supreme Court has any effect on these proceedings. The appeal is a distinct legal proceeding
that the Rehabilitator is statutorily entitled to undertake.

THE BENEFITS OF REHABILITATION PROCEEDINGS TO DATE
36.
Mr. Cantilo's firm has been paid by the estates well more than $1.75 million
since he was retained by the Rehabilitator as the Special Deputy Rehabilitatoi.
37.
Notwithstanding this significant payment to the Special Deputy
Rehabilitator, the Rehabilitator can point to no significant rehabilitation result since Mr.
Cantilo came on board.
Response:

36.-37. It is denied that "no significant rehabilitation result" has been

achieved since the Rehabilitator appointed the Special Deputy, On the contrary, the Special
Deputy, in collaboration with interested parties, has made substantial progress towards the
development and eventual approval of a rehabilitation plan. This includes, among other things,
the submission of proposed plans for the rehabilitation of both Companies; soliciting, obtaining,
and analyzing comments from policyholders and other interested parties regarding those plans;
convening the MPRG; identifying a business-division approach as a reasonable alternative to
resolve many of the objections raised by commenters on the Proposed Plan; and working with
the MPRG to craft revised plans based on a business-division approach.
Payments rnade to the Special Deputy are expressly authorized by § 516(0 of Article V,
which permits the Rehabilitator to delegate responsibility for the rehabilitation to a special
deputy, and requires the Rchabilitator to "make such arrangements for compensation as are
necessary to obtain a special deputy of proven ability." 40 P,S. § 221,16(a). PTAC has not
alleged, and cannot allege, any abuse of discretion by either the Rehabilitator or the Special
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Deputy and, therefore, there is no basis for PIAC to claim that the compensation paid to the
Special Deputy is in any way irnproper,

38.
Six attorneys from DLA Piper have been enrolled by the Rehabilitator to
represent hint in these proceedings(Mr. Buchholz, Ms. Risk, Mr. Schwab, Mr. Poedtke,
Mr. Heller, and Mr. Brown). These attorneys together with the seven attorneys from Cozen
O'Connor (Judge Colins, Mr. Harty, Mr. Potts, Ms. Meloni, Ms. Hogben, Mr. Ficbach, an(1
Ms. Davies) and at least four attorneys from the Pennsylvania Insurance Department(Ms.
Lucas, Mr. Buckman, Ms. Daubert, and Mr. Gurgiulo) bring the total number of attorneys
who have represented the Rehabilitator in these proceedings to at least seventeen. In sharp
contrast to the Rehabilitator's aggressive deployment of lawyers, almost without exception
only one Ballard lawyer has attended meetings, conferences, and other discussions in order
to minimize legal fees in this matter.

Response:

Admitted only that the Rehabilitator has retained the outside counsel

identified in this paragraph. for various reasons, in various capacities, and with varying roles and
degrees of involvement in these proceedings. It is denied that the Rchabilitator's reliance on
counsel within the Department constitutes "enroll[mentr' of attorneys or is in any way out of the
ordinary or irnproper. The Rehabilitator has, in his discretion, retained such counsel as he deems
necessary and appropriate to represent him in these complex proceedings. PTAC's tally of the
number of attorneys involved does not support its insinuation that expenditures in these
proceedings have been unusual or excessive.

39.
At the direction of the Rehabilitator, Cozen has been paid more than $7
million out of the assets of the estates since 2009.
40.
At the direction of the Rehabilitator, DLA Piper has been paid more than
S3 million out of the assets of the estates since 2012.
41.
Even the Department itself has been paid some $2.7 million out of the
coffers of the estates relating to its time and expenses for employees of the Commonwealth.
As there does not appear to be authority for such payments, the Intervenors request that
the Court order the return of those payments and a prohibition against future payments to
the Department.
The Rehabilitator has also directed the estates to pay some $13 million to
42.
his two sets of actuaries since the rehabilitation Orders were entered.
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43.
More than $8 million has been paid to PwC out of the assets of the estates in
less than two years, even though to the Intervenors knowledge that firm still has not issued
a single signed actuarial gross premium reserve report.
44.
Some $2.4 million has been paid to a consultant who serves as Chief
Rehabilitation Officer.
Response:

39.-44. Admitted only that necessary expenditures have been made. The

Rehabilitator is authorized under § 516(b) of Article V to "take such action as he deerns
necessary or expedient to correct the condition or conditions which constituted the grounds for
the order of the court to rehabilitate the insurer," 40 13.s. § 221.16(b). PTAC's recital of dollar
figures related to the rehabilitation efforts does not support any allegation of an abuse of the
Rehabilitator's discretion, nor does PTAC even allege such abuse. It is therefore denied that thc
allegations in this paragraph form any basis for the relief PTAC requests.

45.
While NOLHGA has apparently paid its own way for now,it is not out of the
question that it will present a bill to either or both of these companies if it succeeds in
getting either or both liquidated.
Response:

It is denied that any reason exists for PTAC to believe that NOLHGA will

present a bill to" the Companies. This allegation rests solely on rank speculation, and it forms
no basis for the relief PTAC requests.

46.
Almost $40 million has been paid out of the estates of the Companies
since the rehabilitation Orders were entered.
Response:

The Rehabilitator incorporates his response to paragraphs 39-44 as

though fully set forth herein,

47.

That expenditure has produced not a single meaningful rehabilitation result.

Response:

Denied as stated. The Rehabilitator, in collaboration with interested

parties, has made substantial progress toward the development and eventual approval of a
successful rehabilitation plan. It is denied that PTAC's conclusory and incorrect allegation that
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no "result" has been obtained could support any finding of an abuse of discretion by the
Rehabilitator.

48.
That approximate S40 million expenditure is approximately S40 million more
than the amount of revenue sought by way of premium rate increases in thc last four plus
years.
Response:

The Rehabilitator incorporates his response to paragraphs 39-44 as

though fully set forth herein.

49.
In the many years since the rehabilitation Orders were entered, there has
been no public reporting by the Rehabilitator of the huge expenditures of this so-called
rehabilitation effort, nor has there been any effective oversight of such expenditures.
Response:

It is denied that the Rehabilitator is under any obligation to report

publicly the expenditures made in connection with the rehabilitation of the Companies, and the
allegations in this paragraph are denied to the extent that they suggest any abuse of discretion by
the Rehabilitator,

50.
Basically, the Rehabilitator has acted as though he has carte blanche to
spend the assets of the estates in any way he wishes without any monitoring or oversight.
Response:

Denied. The Rehabilitator has properly exercised his discretion as

authorized by Article V. and has followed the Court's Orders.
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THE REHABILITATION TEAM HAS NOT ABUSED ANY DISCRETION IN ITS
HANDLING OF THESE PROCEEDINGS
51.
Special Deputy Rehabilitator Patrick Cantilo is a Texas lawyer who describes
himself as an "advisor to state regulators" with a recent concentration on insurance
rehabilitations and liquidations. See http://www.cb-firm.comfBios/PHC.htm. His firm
describes itself as having, inter alia, a "tradition of serving principally state insurance
regulators," http://www.cb-1irm.com/Otir%20Historv.htm. He counts many state
insurance regulators among his and his firm's former and current clients, and he markets
his and his firm's services to such regulators.
Response:

The Special Deputy's website and publicly available biographical

materials are writings that speak for themselves, and the Rehabilitator denies any
characterization contrary to their express terms. It is admitted that the Special Deputy is an
attorney based in Texas with extensive experience in insurance receiverships.

5/
Mr. Cantilo's law firm, through his partner Mark Bennett, who has been
involved in this matter,"has served as Insurance Counsel to state insurance regulators on a
large number of insurance company restructurings and rehabilitations." httn://www.cbfirm.com/BiosiMFB.htm. Mr. Bennett "consults frequently with state insurance regulators
regarding insurance rehabilitations and liquidations." Id.
Response:

The Special Deputy's law firm's website and publicly available

biogra.phical materials related to his partners are writings that speak for themselves, and the
Rehabilitator denies any characterization contrary to their express terms.

The Special Deputy Rehabilitator and his firm rely on and presumably
53.
would like to maximize income from the very state regulators he should be—but is not—
approaching for premium rate increases for the Companies.
Response:

It is denied that the Special Deputy has any interest in this matter other

than the successful rehabilitation of the Companies. It is specifically denied that the Special
Deputy has in any way acted contrary to his duties and obligations to the Rehabilitator, and that
the Special Deputy has abused his discretion.
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54.

This is a conflict of interest.

Response:

Denied. No conflict of interest exists. The Rehabilitator incorporates his

response to paragraph 53 as though fully set forth herein.

On October 26,2012, the Rehabilitator filed a Notice of Appeal with regard
55.
to the -May 3, 2012 Order, which appeal is pending.
Response:

Admitted that the Commissioner filed a Notice of Appeal of the May 3,

2012 Order on October 26, 2012, and that the proceeding thereby initiated (the "Appeal") is now
pending before the Pennsylvania Supreme Court.

56.
The Jurisdictional Statement in Support of Notice of Appeal filed by the
Rehabilitator in this Court on October 26, 2012 establishes that he continues to disagree
with almost all—if not all—of the Court's rulings regarding what can be done in
rehabilitation and even the desirability of a continued rehabilitation.
Response:

Denied as stated. The Appeal challenges the legal standards that govern a

liquidation petition, the level of deference to be afforded when a petition is filed seeking
liquidation, and the evidentiary standards that apply to expert actuarial testimony. The
Jurisdictional Statement in Support of Notice of Appeal is a writing that speaks for itself', and the
Rehabilitator denies any characterization contrary to its express ternas.

57.
The Rehabilitator's principal law firm,DLA Piper, is concurrently leading
the efforts to "rehabilitate" the Companies while also prosecuting an appeal seeking to
liquidate the Companies.
Response:

Denied and irrelevant. The Special Deputy has led the preparation of the

rehabilitation plans. DLA Piper LIP (US)('DLA Pipe')is the legal counsel for the Appeal and
is also participating in the rehabilitation proceedings. Since the May 3, 2012 Order, the law firm
of Conn O'Connor has been primarily assisting the Department in the preparation of the
rehabilitation plans. Without waiving any privilege or confidentiality, the Rehabilitator states
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that all of his lawyers (within and outside the Department) provide counsel on and are kept
apprised of material developments in all aspects of the rehabilitation proceedings. The
Rehabilitator's positions with regard to the Appeal are reflected in briefs filed in that matter. It is
asserted throughout this response that any approval of rehabilitation plans (with or without
modification) will not resolve or render moot any of the issues on appeal.

58.
The lawyer who filed and therefore fully subscribes to the reasoning behind
the appeal is also the lawyer who is the main legal advisor to the rehabilitation effort.
Response:

The Rehabilitator incorporates his response to paragraph 57 as though

fully set forth herein. It is irrelevant that Carl M. Buchholz, a partner with DLA Piper, signed
the jurisdictional statement. The remaining allegations in this paragraph are denied.

59.
At least one member of the "rehabilitation team" at DLA Piper has admitted
in conversation with counsel for the Intervenors that he has been personally involved in
lining up amicus curiae brief support for the appeal.
Response:

Denied. Counsel for the Rehabilitator spoke with PTAC's counsel on

Monday, March 25, 2013. The Rehabilitator's counsel made no admission on the subject of
amicus for the appeal.

The hiring by the Rehabilitator of the same lawyers to pursue the appeal and
O.
spearhead the rehabilitation strategy presents a conflict of interest inconsistent with this
Court's requirement that the Rehabilitator aggressively pursue premium rate increases
from the various insurance regulators.
Response:

It is denied that PTAC has any standing to object to the Rehabilitator's

selection of counsel, and that any actual or potential conflict of intercst exists. PTAC did not
object when the Rehabilitator retained DLA Piper and its lawyers filed their appearances in
September 2012, when DLA Piper lawyers began attending the first of nine Rehabilitation
Advisory Committee meetings with PTAC on September 28, 2012, when the notice of appeal
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was filed on October 26, 2012, or at any point during the time that PTAC's counsel worked with
DLA Piper lawyers to prepare the record on appeal. In fact, PTAC raised no objection until
about the week of March 18, 2013, nearly five months after the Appeal was filed. The objection
is therefore waived, and it has no merit in any event.

61.
The National Association of Insurance Commissioners ("NAIC"), NOLHGA,
and the few policyholders who at the time constituted the "Policyholders Committee" Med
amicus briefs in support of the Rehabilitator's appeal.
Response:

It is admitted that the NAIC, NOLHGA, and the Policyholders

Committee made submissions in the Appeal. It is denied that those submissions were improper
or that they have any relevance to the rehabilitation.

62.
Any efforts by the rehabilitation team to enlist other state regulators to file
amicus curiae briefs in support of the appeal frustrates the Ordered rehabilitation and is
detrimental to persuading other regulators to do the right thing and assist in rehabilitating
the Companies by approving actuarially justified and needed rate increases for the OldCo
policies.
Response:

Denied. The rehabilitation and the Appeal are distinct legal proceedings

which may be pursued simultaneously. The Pennsylvania General Asseinbly has charged the
Pennsylvania Insurance Commissioner to serve as statutory rehabilitator. It is asserted
throughout this response that rehabilitation efforts may require communications with insurance
commissioners in other states to support the current rehabilitation efforts, pursuant to applicable
confidentiality and privilege. It is further asserted throughout this response that the Rehabilitator
possesses the legal right to appeal an adverse ruling to the Pennsylvania Suprerne Court, and to
correspond with parties who may have an interest in issues on appeal.
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63.
On repeated occasions by correspondence and through meetings and
discussions, the Intervenors asked the Rehabilitator to preserve and produce copies of any
documents regarding the appeal that he or members of the rehabilitation team have
exchanged with the NAIC and/or state insurance regulators.
Response:

Admitted that since late March 2013, PTAC has asked the Rehabilitator

to produce certain communications, and that on April 29, 2013, they filed an Application seeking
to compel production of those communications. It is denied that those communications would be
relevant to the Rehabilitator's efforts to rehabilitate the Cornpanies if PTAC were entitled to
discovery (and it is not). It is further denied that any grounds for discovery of those
communications exist, and that even if such grounds exist (arid they do not) that PTAC is
somehow entitled to receive or review them (and it is not).

64.
The Intervenors also requested the Rehahilitator to produce any documents
and communications concerning the "update on Penn Treaty" that Commissioner
Consedine delivered on November 30,2012 to the Senior Issues(B)Task Force of the NAIC
at a public convention center in Washington,D.C.
Response:

Admitted that PTAC has requested documents related to the update on

Penn Treaty'
. that Commissioner Consedine presented during a public session of an NAIC
meeting on November 30, 2012. The NAIC operates in both public and non-public ways.
Publicly available information establishes that the particular meeting for which PTAC has
provided an agenda was open to the public and PTAC can obtain the minutes of such meeting by
self-help. It is denied throughout this response that PTAC is entitled to any documents which
reflect communications during non-public meetings of the NAIC. It is also asserted throughout
this response that any such meetings or comrnunications are held subject to common law and
statutory privilege and ccmfidentiality, including but not limited to that which the General
Assembly conferred in Section 202-A of the Insurance Department Act, 40 P.S. § 65.2-A
(-Section 202-A"). Pursuant to the statutory grant of protection in Section 202-A, Pennsylvania
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has executed an Information Sharing and Confidentiality Agreement, which provides for
confidentiality and non-discoverability of information about sessions that are non-public.

65.
The documents and communications sought are relevant to enforcement of
the rehabilitation Orders because any discussion with the NAIC or other regulators in an
effort to support the appeal is diametric and harmful to the concept of a proper
rehabilitation as well as the January 6, 2009 Rehabilitation Orders and the clear ruling of
the Court on May 3, 2012.
Response:

Denied. The requested communications are irrelevant to the current

rehabilitation efforts. The Special Deputy is developing arnended plans that are on track to be
filed by August 8, 2014. PTAC will have the ability to object or comment on those plans once
they are filed.

66.
Efforts to talk regulators into supporting an appeal that argues that
rehabilitation is impossible violate the Court's rulings, constitute an abuse of any discretion
owed to the Rehabilitator in this context, and continue to frustrate the rehabilitations.
Response:

Denied. Like the Rehabilitator, insurance commissioners in other states

have a dual interest in both the rehabilitation and the Appeal. On the one hand, they are
interested in protecting policyholders and implementing and enforcing insurance laws (including
regulations). Insurance commissioners thus possess legitimate grounds to evaluate any rate
increases the Rehabilitator may request pursuant to the proposed rehabilitation plans. At the
same time, given that many states have enacted rehabilitation statutes similar or identical to
Article V, other states insurance commissioners possess an interest in the Appeal because the
decision of the Pennsylvania Supreme Court will likely be cited as (at least persuasive) authority
in their states' future receivership cases.
As the Court has acknowledged, both the Rehabilitator and insurance commissioners in
other states are capable of simultaneous good-faith participation in both the rehabilitation and the
Appeal, and communications regarding the latter proceeding cannot constitute an abuse of
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discretion. Indeed. PTAC has cited no authority nor demonstrated wi h competent evidence that
any such abuse has occurred.

67.
The Intervenors incorporate herein in their entirety all of the papers they
filed in support of Intervenors Application for Relief and to Compel on April 29,2013 and
request that the Court grant the relief requested therein. That Application has been fully
briefed by the Intervenors and the Rehabilitator and is ripe for disposition.
Response:

The Rehabilitator incorporates as though fully set forth herein its

response, memorandum, and sumply in opposition to PTAC's April 29, 2013 Application,
including all attachments thereto, and asks that the Court deny all of the relief requested in that
Application.

THE REHABILITATOR DOES NOT OPPOSE COMPLETION OF KARL
VOLKMAR'S ANALYSIS
68.
In its May 3, 2012 Order,the Court noted that the Intervenors' expert
actuary Karl Volkmar is a national expert in long term care insurance issues and after
weeks of hearings and hundreds of pages of actuarial anabses specifically accepted his
"compelline approaches. May 3 Opinion at 121.
Response:

The Court's May 3, 2012 Order is a writing that speaks for itself, and the

Rehabilitator denies any characterization contrary to its express terms.
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69.
Recognizing the importance of Mr. Volkmar's contributions, the
Rehabilitator agreed that his analysis would be paid for by the Rehabilitator and be
considered in the preparation of the Proposed Plans. Although he paid Mr. Volkmar for
his analyses— including many corrections of PwC's misguided approaches—until April 30,
2013, he has refused to pay Mr. Volkmar to complete the gross premium analysis. As the
Rehabilitator initially wished to and agreed to pay (until April 30)to have Mr. Volkmar
complete this analysis, there is no reason for the Rehabilitator to stop this analysis dead in
its tracks. Mr. Volkmar has many hundreds of hours of experience in this matter already
(much of it paid by the estates without objection), and the Court has recognized his
expertise and contributions. It is in everyone's best interests to have Mr. Volkmar complete
his analysis. The expected cost of completion—some S200,000—pa1es by comparison to the
exorbitant costs charged by PwC.
Response:

Admitted that the Rehabilitator authorized the payment of Volkmar's

earlier analysis. It is denied that the Rehabilitator has "refused" to pay for subsequent analysis
by Volktnar. The Rehabilitator does not object to Volkrnar completing his analysis provided that
he prepares and discloses an appropriate actuarial opinion for consideration by all interested
parties. Once that actuarial opinion is disclosed, PTAC may apply for any additional payrnent to
Volkmar. The Rehabilitator will assess any such application at that time, and will pay any
arnounts to which PTAC and Volkrnar arc entitled by law and can substantiate with competent
evidence. The Court's May 3, 2012 Order is a writing that speaks for itself, and the Rehabilitator
denies any characterization contrary to its express terms. The Rehabilitator denies all allegations
in this para2raph to the extent that they suggcst any abuse of discretion by the Rehabilitator.

INTERVENORS REQUEST FOR COSTS AND FEES IS PREMATURE
70.
In addition to the costs and fees the Intervenors have recovered to date in
response to the two fee applications they have filed relating to the defense of the liquidation
petitions and appeal relating thereto, the Intervenors have spent considerable expense in
constant vigilance to ensure that the Rehabilitator does not push these companies toward
his desired goal of liquidation.
Response:

The Rehabilitator lacks knowledge or information sufficient to form a

belief as to the extent or amount of PTAC's fees and expenses beyond what has previously been
awarded, because PTAC has not filed an application for payment of such fees and expenses. The
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Rehabilitator does not object to application by PTAC for any additional payment it believes
should be made. The Rehabilitator will assess any such application at that time, and will pay any
amounts to which PTAC is entitled by law and can substantiate with competent evidence.

71.
The Intervenors efforts are the only advocacy in support of the
enforcement of the Court's Orders. The reasonable expenses relating thereto are properly
recoverable by the Intervenors under 40 P.S. § 221.6 and § 111.3.
Response:

Denied as inaccurate and as a conclusion of law. PTAC may apply for

payment of any fees and expenses it believes should be made. The Rehabilitator will assess any
such application at that time, and will pay any amounts to which PTAC is entitled by law and
can substantiate with competent evidence.

72.
Unlike the Rehabilitator, who can spend—and has spent—many tens of
millions of dollars of estate assets to achieve his goals, the Intervenors have very limited
assets with which to constantly fend off thinly disguised liquidation efforts and continuous
delay.
Response:

Denied. PTAC has the ability to recover any amounts that it is entitled to

recover by law. PTAC needs only apply for such payment. The Rehabilitator denies that any
expenditures made in the rehabilitation are in furtherance of"his goals." On the contrary, the
Rehabilitator's goal is, and always has been, the protection of policyholders and the public, and
all measures taken in the rehabilitation proceedings have been in service of that end.
This Court should not allow the Rehabilitator to spend the Intervenors out
73.
of existence while doing nothing to advance legitimate rehabilitations of the Companies and
waiting with fingers crossed for some help that may come from his appeal.
Response:

Denied. The Rehabilitator has properly exercised his discretion in

administering the rehabilitation of the Companies. PTAC's accusations and insinuations, none
of which are supported by any facts or evidence, are inaccurate and improper.
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CONCLUSION
74.
Although the Rehabilitator has clearly acknowledged the importance of
conserving the Companies assets, he has done nothing but spend them.
Response:

Denied that the Rehabilitator has improperly expended assets of the

Companies' estates.

75.
Although the Rehabilitator has clearly acknowledged the importance of
benefit reductions, he has done nothing to pursue them.
Although the Rehabilitator has clearly acknowledged the importance of
76.
pursuit of premium rate increases, he has clone nothing in the last four plus years to obtain
them or grant them.
77.
Although the Rehabilitator was ordered to present a plan he would pursue to
actually rehabilitate the Companies, he still refuses to do so.
78.
The Rehabilitator has done nothing to justify his title, and he has not
faithfully performed his duties, as he is required to do. See 40 P.S. § 221.7.
Response:

75.-78. Denied that the Rehabilitator has abused his discretion in the management

of the Companies' rehabilitations. To date, he has issued the Proposed Plans. convened
interested parties to negotiate amendments based on comments on those Plans, and intends to
propose amended plans by August 8, 2014. Such efforts constitute a good-faith effort to make
reasonable atternpts to rehabilitate the Companies consistent with Article V.

79.
It is time for concrete action to finally address the condition that led to the
need for rehabilitation. It is time for results.
Response:

Adrnitted that the Companies require "concrete actioe to address their

insolvency issues. The Rehabilitator will therefore work to submit amended plans of
rehabilitation by August 8, 2014.

80.
In light of the unprecedented and longstanding refusal of the Rehabilitator to
obey Orders of this Court and his continuing abuses of discretion, the Intervenors seek the
following relief:
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(a)

Prohibition against further unreasonable delay;

(13)
Immediate and aggressive pursuit of actuarially justified premium
rate increases;
Filing of plans of rehabilitation on or before July 1,2014 and an
(e)
expedited schedule for approval, disapproval or modification of the plans;
(d)
The personal involvement of the Insurance Commissioner in the
rehabilitation effort, including attendance at meetings and court conferences,
including oversight of the Special Deputy Rehabilitator;
(e)
Complete transparency, reporting, monitoring,justification, and
approval—by the Court or a designated Master—of the expenditures of the
rehabilitation that are charged to the estates, including but not limited to those of
the Insurance Department,the Special Deputy Rehabilitator, the Chief
Rehabilitation Officer, professionals, and consultants, as well as all contracts and
budgets relating thereto;
Reimbursement by the Department of the funds it has been paid out
of these estates and a prohibition against further payments to the Department;
Complete transparency with regard to communications with the
(g)
NA1C and regulators regarding the rehabilitation and the appeal, including all
information and documents sought in the Intervenors prior filing seeking such
information, as well as NOLHGA and others with whom the Rehabilitator deals in
the rehabilitations;
(h)
Complete transparency with regard to the communications, analyses
and actions of the rehabilitation team;
(i)
estates;

(j)

Completion of Mr. Volkmar's actuarial analyses at the expense of the

Reimbursement of fees and expenses incurred by the Intervenors; and

(k)
Prohibition against the Rehabilitator using the same counsel to
represent him in both the rehabilitation and the appeal.
Response:

Denied. Based on the Rehabilitator's good faith, reasonable efforts to

rehabilitate the Companies, none of the relief requested in Paragraph 80 is appropriate.

81.
A successful rehabilitation is in the interest of the public, including
taxpayers, and the Companies and their policyholders, etnployees, insurance agents,
shareholders, and creditors. These constituencies deserve a legitimate rehabilitation effort
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led by a rehabilitation team that actually does its job in a manner that is thorough,
unbiased and free from conflict.
Response:

Admitted that a successful rehabilitation is in the interest of policyholders

and the public. It is denied that the Rehabilitator's team has failed to conduct these
rehabilitations in a reasonable manner. To the contrary, the Rehabilitator has undertaken
concrete steps to prepare amended plans outlining a path to a potentially viable form of
rehabilitation.

82.
The Court expects its Orders to be followed. And the Court certainly has the
power to enter Orders in aid of enforcement of its Orders. To permit the flouting of its
Orders defeats the purpose of our judicial system, and it ensures the demise of the
Companies.
Response:

Admitted that Court orders must be followed. To the extent that

Paragraph 82 suggests that the Rehabilitator has failed to do so, it is denied.

83.
The Intervenors request a hearing and appropriate discovery with regard to
this Application.
Response:

It is denied that discovery or a hearing is necessary on PTAC's application.

Throughout these proceedings, PTAC has raised repeated obstacles to the Rehabilitator's efforts
to rectify the Companies insolvency. That conduct is likely borne of the position that vrAC
occupies as owner.
Rut any plan likely must impair that interest—for example, by selling profitable blocks of
policies or other assets of the Companies—if policyholders are to receive the greatest benefit
from rehabilitation. PTAC therefore possesses ample motivation to impede the rehabilitation
process. That process, however, is designed to benefit policyholders, not owners. Mutual Fire
II, 614 A.2d at 1100. Tellingly, the Policyholders' Committee has engaged the Rehabilitator in
his efforts to draft amended plans and has never levied claims of bad faith or abuse of discretion
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against those efforts. The Policyholders failure to express similar concerns—and, in fact, their
support of the Rehabilitator—is perhaps the most ringing indictment ofPTAC's application: the
party whose interest are paramount has lodged no grievance about the Rehabilitator's conduct.
The Application should be summarily denied.

WHEREFORE,for each of these reasons, as well as those set forth in the Opposition, the
Commissioner respectfully requests that the Court deny the Application.
Respe fully submitted,

Dated: May 27, 2014
Carl M. Buchholz
DIA PIPER LLP (US)
One Liberty Place
1650 Market Street, Suite 4900
Philadelphia, PA 19103-7300
215.656.3300
Telephone:
215.656.3301
Facsimile:
Stephen W. Schwab
DLA PIPER LLP (US)
203 N. LaSalle St. 19th Floor
Chicago, IL 60601
Telephone:
312.368.4000
312.236.7516
Facsimile:
AttorneysfOr Michael F. Consedine, Insurance
Commissioner ofPennsylvania, in his capacity as
statutory rehahilitator ofPenn Treaty Network
America Insurance Co. and American Network
Insurance Co.
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VERIFICATION
1, Carl M. Buchholz, verify that the statements offact in the foregoing Response and the
accompanying Memorandum of Law in Opposition to the Application of Certain Intervenors for
Multiple Forms of Relief are true and correct to the best of my knowledge, information, and
belief. I understand that this staternent is made subject to the penalties of 18 PA. C.S. § 4904
(relating to unsworn falsification to authorities).

Date: May 27, 2014

CERTIFICATE OF SERVICE
I certify that I will cause a Notice of Filing of the foregoing Amended Response to
Application of Certain Intervenors for Multiple Forms of Relief to be served on all parties listed
on the Master Service List by electronic mail or facsimile, or by U.S. Mail where no electronic
mail address or facsimile number vvas available, and that I on May 27, 2014 served the foregoing
Response to Application, upon Intervenors Penn Treaty American Corporation and Eugene J.
Woznicki as follows:
Douglas Y. Christian, Esquire
Ballard Spahr LLP
1735 Market Street, 51st Floor
Philadelphia, PA 19103
christian@ballardspahr.com
Attorneys for Intervenors Penn Treaty Ame an Corporati
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Carl M. Buchholz
DLA PIPER LLP(US)
One Liberty Place
1650 Market Street, Suite 4900
Philadelphia,PA 19103-7300
215.656.3300
Telephone:
215.656.3301
Facsimile:
Attorneys for Rehabilitator
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Plan to Transfer
co Senior Health Insurance Company
to Independent Trust

CONSEC(X
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CONSECO,

nt Regarding Forvvard-Looking Statements. Our statements, trend analyses and other information contained in
ive to markets for Conseco's products and trends in Conseco's operations or financial results, as well as other
orward-looking statements within the meaning of the federal securities laws and the Private Securities Litigation Reform
-looking statements typically are identified by the use of terms such as "anticipate," "believe," "plan," "estimate,"
ntend," "may, wilL would contemplate," "possible,""attempt,""seek," "should,'"could,''''goal," "target,—on track,"
ptimistic" and sirnilar words, although some forward-looking statements are expressed differently. You should consider
in these words carefully because they describe our expectations, plans, strategies and goals and our beliefs concerning
tions, our results of operations, financial position, and our business outlook or they state other "forward-looking"
currently available information. Assumptions and other important factors that could cause our actual results to differ
anticipated in our forward-looking statements include, among other things: (i) general economic, market and political
the performance and fluctuations of the financial markets which may affect our ability to raise capital or refinance our
s; (ii) our ability to obtain adequate and timely rate increases on our supplemental health products including our longiii) mortality, morbidity, the increased cost and usage of health care services, persistency, the adequacy of our previous
d other factors which may affect the profitability of our insurance products; (iv) changes in our assumptions related to the
ced or the value of policies inforce at the Effective Date;(v) the recoverability of our deferred tax asset and the effect of
nges on its value; (vi) changes in accounting principles and the interpretation thereof; (vii) our ability to achieve
reductions and levels of operational efficiencies including improvements in claims adjudication and continued automation
operating systems; (viii) performance and valuation of our investments, including the impact of realized losses (including
irnpairment charges); (ix) our ability to identify products and markets in which we can compete effectively against
ter market share, higher ratings, greater financial resources and stronger brand recognition;(x) the ultimate outcome of
us and other legal and regulatory proceedings to which we are subject; (xi) our ability to remediate the material
controls over the actuarial reporting process that we identified at year-end 2006 and to maintain effective controls over
ii) our ability to continue to recruit and retain productive agents and distribution partners and customer response to new
channels and marketing initiatives; (xiii) our ability to achieve eventual upgrades of the financial strength ratings of
urance company subsidiaries as well as the potential impact of rating downgrades on our business;(xiv) the risk factors
d from time to time in our filings with the Securities and Exchange Commission;(xv) our ability to continue to satisfy the
lance requirements and other covenants of our debt agreements;(xvi) regulatory changes or actions, including those
of the financial affairs of our insurance companies, such as the payment of dividends to us, regulation of financial
mong other things) bank sales and underwriting of insurance products, regulation of the sale, underwriting and pricing of
care regulation affecting health insurance products; (xvii) changes in the Federal income tax laws and regulations which
te the relative tax advantages of some of our products; and (xviii) the receipt of regulatory approval and consummation
r Conseco Senior Health insurance Company to an independent trust. Other factors and assumptions not identified
ant to the forward-looking statements, and if they prove incorrect, could also cause actual results to differ materially from
ritten or oral forward-looking statements attributable to us are expressly qualified in their entirety by the foregoing
. Our forward-looking statements speak only as of the date made. We assume no obligation to update or to publicly
of any revisions to any of the forward-looking statements to reflect actual results, future events or developments,
ons or changes in other factors affecting the forward-looking statements.

d Looking Statements

2

CSHI's name to Senior Health Insurance Company of Pennsylvania

for skilled oversight of trust and CSHI by establishing highlynowledgeable and independent Board of Trustees

ng experienced management from Conseco to professionally manage
iness going forward

d in accordance with statutory accounting principles

g into Trust CSHI's $2.9 billion in assets backing its LTC liabilities
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Life & Annuity
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Policy Count

Investments
Other
Total Assets
Reserves
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Liabilities and Surplus

Other
1%

Total: $3,214MM

Life & Annuity
2%

L TC
89%
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Statutory Reserves
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3 412
3,214
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Statutory Balance Sheet($MM)

LTC
53%

CSHI Profile at 6/30/08
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Note*
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commission in cash and cash equivalents for assignment
nd cash equivalents for Trust expenses

Contribution to CSHI
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Exhibit
B

BEFORE THE INSURANCE(I)MMISSIONER
OF THE
COMMONWEALTH OF PENNSYLVANIA

In Re:
Application of Senior 1 ca Ith Care
Transition Trust in Support of the Request
for Approval to Acquire Control of all the
Issued and Outstanding Capital Stock of
Senior Health Insurance Company of
Pennsylvania

Pursuant to Sections 1401, 1402, and
1403 of the Insurance Holding
Companies Act, Article XIV of the
Insurance Company Law of 1921,
Act of May 17, 1921, P.L. 682,
as amended,40 P.S. §§991.1401,
991.1402, and 991.1403

Order No. ID-RC-08-17
DECISION AND ORDER

AND NOW,on this/1 day of November, 2008, Joel Ario, Insurance
Commissioner of the Commonwealth of Pennsylvania ("Commissioner"), hereby makes
the following Decision and Order:

Pursuant to the Insurance Holding Companies Act, Article XIV of the
Insurance Company Law of 1921. Act of May 17, 1992, P.L. 682, as amended,40 P.S.
§§991.1401 et seq., and in consideration of the documents, presentations and reports
received, as well as other inquiries and studies as permitted hy law, the Commissioner
hereby makes the following findings of fact:

FINDINGS OF FACT
Identity of Parties
Senior licalth Insurance Company of Pennsylvania ("Senior Health") is a stock
life insurance company organized under the laws of the Commonwealth of
Pennsylvania with its principal place of business in Carmel, Indiana. Senior
Health was formerly known as Conseco Senior Health Insurance Company.
Conseco, Inc. ("Conseco") is an insurance holding company organized under the
laws of the state of Delaware with it principal place of business located in Carmel,
Indiana. Conseco indirectly controls 100% of the issued and outstanding capital
stock of Senior I Icalth.

3.

Senior Health Care Transition Trust("Transition Trust") is a business trust
organized under the laws of the commonwealth of Pennsylvania with its principal
place of business located in Chicago, Illinois,

4.

Senior Health Care Oversight TruSt ("Oversight Trust") is a business trust
organized under the laws of the commonwealth of Pennsylvania with its principal
place of business located in Chicago,Illinois.

5,

John W. Wells("Mr. Wells") is an individual with his principal place of business
located in Chicago, Illinois, Mr. Wells is the President and Chief Executive
Officer of Senior Health, the sole trustee of Transition Trust and is a trustee of
Oversight Trust.
Julianne M. Bowler ("Ms. Bowler") is an individual with her principal place of
business located in South Boston, Massachusetts. Ms. Bowler is a trustee of
Oversight Trust.

7

Gregory V. Serio ("Mr. Serio") is an individual with his principal place of
business located in Albany, New York, Mr. Scrio is a trustee of Oversight Trust.

8.

C. Everett Koop ("Dr. Koor)is an individual with his principal place of business
located in Hanover, New Hampshire, Dr. Koop is a trustee of Oversight Trust.
Cecil D. Bykerk ("Mr. Bykerk") is an individual with his principal place of
business located in Omaha, Nebraska. Mr. Bykerk is a trustee of Oversight Trust,

10.

Mr. Wells, Ms. Bowler, Mr. Serio, Dr. Koop and Mr. Bykerk (collectively
"Oversight Trustees") are the ultimate controlling persons of Oversight Trust.
Acquis tion Filing

11.

The Insurance liolding Companies Act, Article XIV of the Insurance Company
Law of 1921, Act of May 17, 1992, P.L. 682, as amended,40 P.S. §§991,1401 et
seq. ("Insurance Ilolding Companies Act"), provides that any transactiori
involving control of a domestic insurer must be filed with the Commissioner for
approval or disapproval.

12.

The Pennsylvania insurance Department("Department") received an initial
application on August 11, 2008, from rfransition Trust, which was subsequently
amended on November 10, 2008, and received a subsequent application on
September 29, 2008,from thc Oversight Trust (which, in each case, together with
all material received subsequently are collectively referenced as "Application")
for approval to acquire control of Senior Health by Oversight Trust following the
merger of Transition Trust with and into Oversight Trust.
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13.

The Application was filed pursuant to Section 1402 of the insurance Holding
Companies Act.
Department Procedures

14.

On August 23, 2008, the Department published notice in the Pennsylvania
Bulletin that the Application was submitted by Transition Trust and such notice
invited interested persons to submit comments to the Department regarding the
Application for a period of time ending on September 30, 2008 CPublic Comment
Period").

15.

The Department. received 32 comments regarding the Application during Public
Comment Period.

16.

The Department received an additional four comments regarding the Application
after the end of Public Comment Period and prior to the preparation of this order.

17.

All comments received, both during and .after Public Comment Period, were
posted on the Department's website arid forwarded to Transition Trust for
appropriate response.

18.

The Department reviewed and considered all comments from interested persons
received prior to the preparation of this order, as well as Transition Trust's
responses to those comments.

19.

The Commissioner finds that the comments do not: provide a basis for disapproval
of the transaction.

20.

rfhe Commissioner has included provisions in the Order to address the concerns
of the commenters and facilitate policyholder understanding of the transaction.

21.

To a great degree, the comments repeat common themes. Rather than repeat at
length the comments received from each interested person, the recurring themes
are addressed below.
Theme one -- requests foLpublic hearing/dissalisfaction with the Application
process.

22.

Out of the comments received, seven comments asked that the Department
conduct a public bearing, and seven comments express dissatisfaction with the
review process, claiming it to be inadequate.

23,

Because parties to the Application did not request a hearing, the decision whether
to conduct:a hearing was within the Department's discretion under Section
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1402(0(2) of the hisurance Holding Companies Act.
24.

The Cornmissioner determined not to hold a public. information hearing in this
instance.

25.

Based upon all relevant facts of record, including the fact that the policyholder
base of Senior Health is spread throughout the country, the Cornrnissioner
determined that a public hearing would not be practical and that the written
comment process, including posting comments from interested persons and
responses from the cornpany thereto on the Department's website, utilized in this
instance was fair and reasonable, and in the best interest of the policyholders.
LaFarge Corp. v. Ins. Dep't, 735 A.2d 74 (Pa. 1999.
)
The decision not to conduct a hearing was an appropriate exercise of the
Department's discretion pursuant to section 1402(f)(2) of the Insurance liolding
Companies Act.
Theme two: Policyholder notification of transaction

27.

Three of the comments received inquired as to how or when policyholders would
be notified of the transaction.

28.

Six of the eomments explicitly requested that individual policyholders be notified
of the transaction.

29.

Seven comments inquired as to the effect that the transaction will have on their
policies.

30.

The Commissioner has ordered the Applicant to notify policyholders as set forth
in the Order below.
Theme three: concerns that the trust would not he regulated

-

31.

Other comments were based upon a misunderstanding of the structure of the
transaction itself, and/or expressed unfounded concerns that the trust would not be
a regulated entity, or that their policies would be cancelled.

32.

The Commissioner's order recognizes that the Applicant will comply with the
multi-statc market conduct Settlement Agreement, ln the Matter of Conseco
Senior IIcalth Insurance Company and Bankers Life and Casualty Company
Regulatory Settlement Agreernent, entered March 27, 2008.

33

The Commissioner finds that notification to policyholders and other conditions
ordered below and other steps to explain the transaction taken by Senior Health
will alleviate these concerns.
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Theme four: concerns with possible rate increases.
34.

Fourteen comments expressed concern with possible rate increases, while several
comments expressed concern that policies will lapse, and policyholders would be
left uninsurable.

35.

The Commissioner finds that that any rate increases which may occur would not
be as a result of the transaction, but would have nonetheless also occurred under
the current structure of Senior Health.

36.

Several conditions to this order were imposed to aet as safeguards to provide
consumers options to minimize effects of rate increases.

37.

Rate increases will be minimized by the structure of the Oversight Trust itself, in
that unlike a corporation that seeks to generate a return on capital invested by
shareholders, the Oversight Trust has no investors and will be operated for the
sole benefit of the policyholders. No rate increases will take effect unless and
until approved by state insurance departrnents.
Description of the Proposed Acquisition

38.

As described in the Application, on August 11, 2008, Conseco and Transition
Tiust entered into a Transfer Agreement("Agreement") vvhereby Oversight Trust,
as the survivor to the Transition Trust, would acquire all of the issued and
outstanding capital stock of Senior Health.

39.

As described in the Application and pursuant to the Agreement, Conseco will
cause a final capital contribution to be made to Senior Health and Oversight Trust
of approximately $175 million.

40.

As described in the Application and pursuant to the Agreement, prior to the
consinnmation of the Acquisition, Transition Trust would merge with and into
Oversight Trust, with Oversight Trust the surviving entity.

41.

As described in the Application, Oversight Trustees would be the ultimate
controlling persons of Senior Health.
Standards for Review

42.

Section 1402(00)of the Insurance Holding Companies Act establishes the
standards for approval of an application for a change in control of a dornestic
insurer.
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43.

An application for a change in control must be approved unless the Commissioner
finds any one of certain enumerated conditions to be present.
1:leensing Requirements

44.

When analyzing an application for change in control under Section 1402 of the
Insurance Holding Companies Act, the Department reviews the requirements for
continued licensurc of the dornestic insurer being acquired.

45.

The classes of insurance for which an insurance company rnay be incorporated
and become licensed to write are set out in Section 202 of the Insurance Company
Law (40 P.S. §382).

46,

The minimum paid up capital stock and paid in surplus required of a stock insurer
for each class of insurance is set out in Section 206 of the insurance Company
Law (40 P.S.

47.

In accordance with Section 206 of the Insurance Company Law (40 P.S. §386),
Senior Ilealth is required to maintain a minimum paid up capital stock of
$1,100,000 to write the classes of insurance for which it is presently licensed.

48.

In accordance with Suction 206 of the Insurance Company Law (40 P.S. §386),
Senior Health is required to maintain a minimum paid in surplus of $550,000 to
write the classes of insurance for which it is presently licensed.

49.

Upon completion of the transaction, Senior Health will have paid up capital in an
amount that will satisfy the statutory minimum required of a stock life insurance
company licensed to write the classes of authority currently held by Senior Health.

50.

Upon completion of the transaction, Senior Health will have paid in surplus in an
amount that will satisfy the statutory minimum required of a stock life insurance
company licensed to write the classes of authority currently held by Senior Ilealth.
Competitive Irnpaet

51.

The acquisition of control of Senior Ifealth is subject to review and analysis under
Section 1403 of the Insurance Holding Companies Act to determine whether the
effect of the acquisition of control would be to substantially lessen competition or
tend to create a monopoly in the Commonwealth.

52.

The acquisition of control of Senior Health will not lessen competition or tend to
create a monopoly in the Commonwealth because the market shares of Transition
Trust and Oversight Trust, as stated in the Application, do not exceed the market
share levels established in Section 1403 of the Insurance Holding Cotnpanies Act.
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Financial Condition of the Acquiring Parties
53.

When analyzing an application ibr an acquisition of control under Section 1402 of
the Insurance ilolding Companies Act, the Department reviews the financial
condition of the acquiring persons to determine whether the financial condition of
the acquiring party is such as might jeopardize the financial stability of the insurer
or prejudice the interest of its policyholders.

54.

The financial condition of Transition Trust and Oversight Trust have been
reviewed, and the Commissioner has determined that they would not pose any
impediments to the change in control nor jeopardize the financial condition of
Senior Health or prejudice the interest of its policyholders.
Plans for the Acquired Insurer

55.

When analyzing an application Ibr an acquisition of control under Section
1402 of the Insurance Holding Companies Act, the. Departrnent reviews
the plans or proposals which the acquiring party has for the insurer to
determine whether such plans or proposals are unfair and unreasonable
and fail to confer benefit on policyholders of the insurer and are not in the
public interest.

56.

As provided in the Application, Oversight Trust has disclosed that it
intends to run-off thc current business of Senior Health until all policies
are discharged. Any remaining assets of Senior Health after this run-off
will be donated to charities.

57.

The Department analyzed the business plan, including pro forma financial
projections for Senior Health, as submitted by the Oversight Trust.

58.

The Departrnent analyzed the actuarial reports of consultants retained by
Conseco and the Oversight Trust,

59.

The Department considered alternative solution scenarios for the most
favorable results to the policyholders.

60.

'Ile Department received and considered input from Conseco, Oversight.
Trustees, regulators from other jurisdictions, and other persons.

61.

Based upon all relevant facts of record, the Commissioner finds that these
plans are not unfair or unreasonable; that these plans or proposals confer
benefit on policyholders; and that these plans and proposals are not
contrary to the public interest.
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Management
62.

When analyzing an application for an acquisition of control under Section
1402 of the Insurance Holding Companies Act, the Department reviews
the competence, experience and integrity of the persons who would control
the operations of the acquired insurers.

63.

Biographical affidavits for all directors and executive officers of Transition 'Frust
and Ovcrsight Trust wore provided as part of the Application arid the Department
reviewed all affidavits that were submitted.

64.

The Commissioner finds that the persons who would control the operations of
Senior Health have such competence, experience and integrity that the interests of
policyholders and the public would not be jeopardized.
Hazard or Prejudice to the Insurance Buying Public

65.

When analyzing an application for an acquisition of control under Section 1402 of
the Insurance Companies Act, the Department reviews whether the proposed
acquisition is likely to be hazardous or prejudicial to the insurance buying public.

66.

"Fhe Department undertook a thorough analysis of the adequacy of the capital
structure and has weighed all relevant factors, and has found the following:
a.
The structure of the Oversight Trust as a business trust assures that
the Applicant will meet its policy obligations in that, unlike a for-profit
corporation that seck.s to generate a profit, the Oversight Trust's sole
purpose is to protect policyholder interests.
b.
The Oversight Trustees are well-qualified to serve on the Board of
Trustees of thc Oversight Trust and to .oversee the operations of the
Domestic Insurer. The Oversight Trustees have numerous years of
experience in serving the public in the insurance and health care industries,
and will have authority to set appropriate and reasonable compensation
levels, and the ability to align the incentives of the officers of Senior
Ilealth with the overall objectives of the Oversight Trust.
c.
The Application provides for a significant final capital contribution
by Conseco, which Conseco would otherwise he under no obligation to
provide.
d.
The Agreements with Conscco will provide the ongoing support
necessary to allow Senior Health to rnigrate to its own independent
svstcms and operations and streamline operations by transferring its non-
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core business to Conseco Life Insurance Company.
The Achninistrative Services Agreernents to be entered into by
e.
Senior Health will result in economies of scale in that Senior Health will
receive fair market value for services provided with respect to the long
term care insurance policies of Washington National Insurance Company
and Bankers Conseco Life Insurance Company, while not bearing any
exposure to the claims obligations thereunder.
Following the satisfaction of all policyholder obligations, the
f.
Oversight Trust will cause Senior Health to be liquidated or sold with all
proceeds ultimately distributed to one or more charities focused in whole
or in part on senior health or related issues.
67.

Based on all relevant facts of record, the Commissioner finds that the proposed
transaction is not likely to be hazardous or prejudicial to the insurance buying
public.
Compliance with the Laws of the Commonwealth

68.

When analyzing an application of an acquisition of control under Section 1402 of
the Insurance Companies Act, the Department reviews whether the proposed
transactions are in compliance with the laws of the Commonwealth.

69.

Based on all relevant facts of record, and for all the reasons set forth above, the
Commissioner finds that the proposed transactions would be in compliance with
the laws of the Commonwealth.

70.

If any of-the above Findings of Fact are determined to be Conclusions of Law,
they shall be incorporated in the Conclusions of Law as if fully set forth therein.
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CONCLUSIONS OF LAW
Under Section 1402 of the Insurance Holding Cornpanies Act, the Commissioner
has jurisdiction to review and approve the change in control of Senior Health.
Under Section 1402 of the Insurance Holding Companies Act,.the Department
must approve an application for a change in control unless it has found that:
a)

The insurer will not be able to satisfy the requirements for the issuance of
a license to operate the line or lines of business for which it is presently
licensed;

b)

The change in control will substantially lessen competition in
insurance in this Commonwealth or tend to create a monopoly therein;

c)

The financial condition of thc acquiring company is such as might
jeopardize the Financial stability of the insurer or prejudice the
interests of its policyholders;

cl

Any plans to liquidate the insurer, sell its assets or consolidate or merge it
with any person, or to make material changes in its business or corporate
structure or management are unfair and unreasonable and fail to confer
benefit on policyholders of the insurer and arc not in the public interest;
The competence, experience and integrity of those persons who would
control the operation of thc insurer are such that it would not he in the
interest of policyholders and thc general public to permit the acquisition of
control;
The acquisition is likely to be hazardous or prejudicial to the insurance
buying public; or,

g)

The acquisition of control is not in compliance with the laws of this
Commonwealth, including Article
Insurance Company Mutual-toStock Conversion Aet.

Under Section 1402 of the Insurance Holding Companies Act, the Commissioner
has not found that any of the above conditions are present with respect to the
change in control of Senior Health.
If any of the above Conclusions of Law are determined to he Findings of Fact,
they shall bc incorporated in the Findings of Fact as if fully set forth therein.
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BEFORE THE INSURANCE.COMMISSIONER
OF THE
COMMONWEALTII OF PENNSYLVANIA

In Re:
Application of Senior Health Care
Transition Trust in Support of the Request
for Approval to Acquire Control of all the
Issued and Outstanding Capital Stock of
Senior Health Insurance Cornpany of
Pennsylvania

Pursuant to Sections 1401, 1402, and
1403 of the Insurance Holding
Companies Act, Article XIV of the
Insurance Company Law of 1921,
Act of May 17, 1921, P.L. 682,
as arnended, 40 P.S. §5991.1401,
991.1402, and 991.1403

Order No, ID-RC-08-17
ORDER
Upon consideration of the foregoing, the Insurance Commissioner of the
Commonwealth of Pennsylvania hereby makes the following Order:
The acquisition of control by Senior I lealth Care Oversight Trust
("Oversight Trust") of all the issued and outstanding shares of capital stock of Senior
licalth Insurance Company of Pennsylvania ("Senior Health")from Conseco, Inc.
("Conseco"), as detailed in the Application, is hereby approved, subject to this Order and
the following conditions:
Oversight Trust shall provide a copy of the closing documents to the PennsylvaniEt
Insurance Department C`Department") within five (5) business days of
consummation of the subject transaction.
2,

"fhe Oversight Trust and Senior Health shall use their best efforts to minimize
expenses, including but not limited to evaluating whether commissions should be
paid on that portion of the premium related to future rate increases, if any.
The request for a prescribed practice on the Senior Note is approved.

4.

A11 contracts between the Oversight Trust and Senior Ilealth that were submitted
(or the forrn of which was submitted) in connection with the Application are
approved.

5.

All future contracts between the Oversight Trust and Senior Elealth shall be
subject to the prior approval of the Department.
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6.

The Assignment Agreement between Senior Health and Conseco Life Insurance
Company, as filed with the Application, is approved.
Conseeo shall fully comply with the Separation and Transition Matters
Agreement, as presented to the Department.

S.

Conseco shall not unreasonably deny any request for an extension of, or addition
to, services provided under the Separation and Transition Matters Agreement.
Following such time as the current Conseeo Senior credit facility, and any
amendments, extensions, renewals, replacements or modification thereof, is paid
in full, Conseco shall use any proceeds from the sale or transfer of assets to pay
down or satisfy the Senior Note to Senior Health.

10.

Conseco shall pay no cash dividends to common shareholders until the Senior
Note is paid in full.

11.

Senior Health shall not pay any dividends without the prior written approval of the
Department,

12.

The Oversight. Trust shall not amend its governing documents without the prior
written approval of the Department.

13.

The Oversight Trust shall not amend the Operating Principles and Guidelines
Agreement (or any other Ancillary Agreement) without,the prior written approval
ofthc Department.

14.

The Oversight Trust shall obtain the prior written approval of the Department
before appointing any new or replacement Trustees,

15.

'fhe Oversight Trust shall not make any distribution without prior approval of the
Department.

16.

Within fifteen (15) days of the closing of the transaction, thc Oversight Trust shall
cause a post-closing notice, subject to the review and comment of the Department,
to be sent to each policyholder describing the transaction. A copy of the notice
shall be placed on Senior Health's website as soon as practicable.

17.

Within thirty (30) days of the date of this order, Senior Ilealth shall report to the
Department an analysis of a full contingent nonforfeiture offer (i.e., premiums
paid less claims and expenses paid) to all policyholders of Senior Health..

18.

No later than June 30, 2009, Senior Health shall submit a comprehensive report to
the Department that evaluates the fcasibihty of a range of potential one-time
contingent nonforfeiture benefit offers. Senior lIcalth shall offer such benefit(s),
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if approved by the Department, to each policyholder no earlier than the third
quarter of 2009.
19,

Before Senior I lealth increases a polieyholder's rates, Senior Health shall offer
each policyholder options (to no less extent than it does currently) which will
minimize the effect of such rate increases. Such options may include, but are not
limited to, an option to change his or her daily benefit amount and/or waiting
period.

20.

As the surviving entity, the Oversight Trust shall cause Senior Health to comply
with the terrns of the multistate-market conduct Settlement Agreernent, In the
Matter of Conseco Senior Health Insurance Company and Bankers Life and
Casualty Company Regulatory Settkment Agreement, entered into March 27,
2008, which provides that its terrns apply to Senior Health, and that it is binding
on "the insurance companies and their respective legal representatives, successors
and assigns."

21.

Oversight rrrust shall comply with the terms of the Special Commitment to the
Pennsylvania Department as filed with the Application.

This Order is effective immediately and valid for one year, provided no rnaterial changes
are made to the transaction prior to consummation.

Joel Ari
Insurance Commissioner
Commonwealth of Pennsylvania
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